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On February 28th, I attended the above-captioned conference 
at Rutgers in New Brunswick, New Jersey. The conference, 
which was sponsored by the Cooperative Extension Service of 
Cook College in cooperation with the American Lung Associa¬ 
tion, followed the attached outline and reflected the "stan¬ 
dard" American Lung Association philosophy. Approximately 
seventy-five persons attended and several individuals from> 
the media and press including a crew from NBC News were 
present. - 

.During the course of the conference, several unusual comments 
were made. I would caution you to consider the veracity of 
the comments in the context of a conference sponsored by the 
Lung Association. 


r 



■* (1) Walter Hislop, President of the American Lung Asso¬ 
ciation stated that the Association was reviewing 
the New Jersey statute which prohibits the open 

- burning of leaves to see whether it could be invoked 
to prohibit the burning of "tobacco leaves". Whether 
this comment was made in jest or not is questionable. 

(2) Dr. Donald Rent of NYU asserted that the smoking of 
eight cigarettes in confined quarters (undefined) 1 
would result in exceeding OSHA standards for "gases". 

(3) Dr. Kent also asserted that a rule should be enforced 
prohibiting smoking in airplane cockpits since "two 
cigarettes can throw an altimeter off by as much as 
207o". The Doctor also stated that he felt it would: 
be advisable to prohibit smoking by pilots for the 
four hours preceding any flight to prevent "carbon 
monoxide fatigoe". 

(4) Bernard Ellis, Director, Smoking and Health, Tyler 
Texas Asbestos Workers Program asserted that his 
group was about to get Food and Drug Administration 
approval for the use of nicotine "inhalers" (what¬ 
ever they are) and nicotine chewing gum. 


(5) Roger Schmidt, Smoking and Health Consultant for 
the American Lung Association asserted that Johns 
Manville, Inc. is going to ban smoking in all faci¬ 
lities (not only asbestos plants) including their 
corporate headquarter offices in Denver effective 
May 1, 1978. 
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(6) Mr. Schmidt also stated that the most success¬ 
ful anti-smoking program was presently being 
conducted by the Seventh Day Adventist Church — 

* a "five-day plan" which centers its therapy 
upon electro-shock treatment as an "aversion 
technique". _ - 

The most interesting presentation of the day was by Stuart 
B. Finifter, Esq., a member of the law firm of Land and 
Finifter, Atlantic City, New Jersey. 

Mr. Finifter represented Donna Shimpf, plaintiff in the New 
Jersey Bell case. Mr. Finifter stated that the theory of 
the Shimpf case was that under New Jersey common law, an 
employee has an absolute right to a safe place to work and 
that "tobacco fumes" in the work place create an "unsafe 
environment". Before the Shimpf action was commenced, the V 

plaintiff attempted to (1) obtain voluntary compliance from 
her employer and (2) grieve the matter through the fourth 
step of the grievance procedure as provided for in the 
collective bargaining agreement. After the unsuccessful 
processing of the grievance, Mr. Finifter commenced an action 
requesting injunctive relief from the Chancery Court to pro¬ 
hibit smoking in Shimpf’s work area. According to Mr. Finifter, 
the hearing for injunctive relief was, in effect, an ex parte 
hearing since the Telephone Company's attorneys declined to 
be present. According to Finifter, Bell's attorneys con¬ 
sidered the action to be "frivolous" and never thought any 
judge would issue an injunction in this type of case. The 
Telephone Company did not appeal the decision on the grounds 
that it "affected only a few individuals and to appeal would 
have caused more problems than it would have solved". 

Mr. Finifter stated that at the present time’ he is repre¬ 
senting a plaintiff by the name of Mitchell against Bell 
Laboratories. This plaintiff is also claiming'that he has 
a right to work in a smoke-free environment. In this case, 
which was also brought in the New Jersey Chancery Court, the 
plaintiff is asserting the absolute right to a safe place to 
work. The defendant, Bell, removed the case to Federal District 
Court in Newark claiming that the Occupational Safety and 
Health Act (OSHA) and National Labor Relations Act (NLRA) 
preempted the State Court from deciding such issues since 
(1) OSHA establishes Federal safety standards for employees’ 
working areas and (2) the employee failed to utilize and 
exhaust the available administrative remedies provided for 
under the collective bargaining agreement and the NLRA before 
commencing this action. The Federal Court in remanding the ; 
case back to the State Court held that the case was predicated 
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upon a claim under state law and that the defenses of the 
NLRA and OSHA could properly be raised in the State Court. 

A hearing in the State Chancery Court will be scheduled 
shortly. 

Mr. Finifter also told about a New Jersey Department of 
Labor case (the name of which he could not recall) where 
the anployee when hired advised her employer that she was 
allergic to smoke. Subsequently, she was assigned to share 
an office with a cigar smoker. As a result of the employer's 
refusal to move her, she quit and applied for unemployment 
insurance benefits. After a hearing before a referee, the 
claim for benefits was rejected on the grounds that the " 
claimant did not have "good cause" for leaving her job. 

The Appeal Board reversed, purportedly holding that "there 
was a common law right to work in an unpolluted environment" 
and that the petitioner had "good cause" to leave her employ¬ 
ment. 
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Mr. Finifter during his presentation made several additional 
comments which may be somewhat illuminating. He statedthat, 
absent a legislative prohibition against smoking which he 
considers an.impossibility, that he doubts that the courts 
will consider the right of an employee to a smoke-free en¬ 
vironment to be more important than the basic right of an 
employer to direct employees as he sees fit. Finifter feels 
that ultimately a balance must be struck between the rights 
of non-smokers and smokers and rights of privacy for both 
groups must be preserved. 


I am attaching hereto the literature which I received at the 
Conference for your perusal. If you have any interest, I 
have notes from the meeting which you are welcome to. 



EAT/pjk 
Enc. 


cc: E.J.T. Flanagan, Esq. 
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